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Introduction

A ship may be arrested in Malaysia as long as the claim of the arresting party falls under any of the provisions of
Section 20(2) and Section 21 of the Supreme Court Act 1981 of England and Wales.

Any party that wants to arrest a ship in Malaysia must strictly comply with Order 70 of the Rules of Court 2012 (the
ROC 2012), which governs admiralty proceedings in the High Court.

On the arrest of a ship, it will not be allowed to work without the sheriff's express permission. This means that the
loading and unloading of cargo is not allowed without the sheriff's prior approval.

If the ship has commenced loading before the arrest takes place, the sheriff or assistant sheriff will direct the master of
the ship to cease all cargo loading operations immediately after the execution of the warrant of arrest.

In the event that the ship is under arrest, but the cargo is not, any party entitled to immediate possession of the cargo
(the cargo interest) may have the cargo discharged from the ship.

Procedure to discharge cargo

Order 70, Rule 12(8) of the ROC 2012 provides that where a ship is under arrest but the cargo on board is not, the
cargo interest that wishes to discharge the cargo may, without being made parties in the action, request the sheriff or
assistant sheriff to authorise steps to enable the cargo to be discharged.

Under Order 70 rule 12(9) of the ROC 2012, if the sheriff or assistant sheriff considers a request to be reasonable and
the cargo interest gives a written undertaking to pay the sheriff 's fees and expenses, the sheriff or the assistant sheriff
may apply to the courts for an order to permit the discharge of the cargo. Alternatively, pursuant to Order 70, Rule
12(10) of the ROC 2012, the cargo interest that is unable or unwilling to provide said undertaking may intervene to be
made parties to the action and apply to the courts for an order to discharge the cargo from the ship and directions as to
the sheriff's fees and expenses in relation to the cargo's discharge and storage.

Order 70, Rule 16(1) of the ROC 2012 provides for cargo interests to apply to the courts for leave to intervene in the
action. The leave application will be made ex parte by way of notice of application supported by an affidavit showing
the applicant's interest in the cargo on board the ship that is under arrest and against which the action has been
brought.
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According to Order 70, Rule 16(3) of the ROC 2012, where leave has been granted by the courts to the cargo interest as
the intervener, the cargo interest will thereupon become a party to the action and enter an appearance therein in the
registry within the period specified in the court order for granting the leave.

Cost of discharging cargo

In the event that a ship is under arrest and the cargo laden on board is not, the intervener or cargo interest that asserts
rights over the cargo would have to offload the cargo at its and not at the sheriff's expense. In The Sea Urchin [2014]
SGHC 24, the Singapore High Court held as follows:

[30] In the present case, the Vessel, and not its cargo, was under arrest. The

intervener who asserts rights over the cargo would have to off-load

the cargo at its expense, and not at the Sheriff’s expense. This would be the position unless the
equities of the case justify treating the costs of discharge as Sheriff’s expenses (see The Nagasaki Spirit [1994]
2SLR(R) 165 at [30])...

[34]... Just as the costs of discharge of cargo do not fall automaticallyunder Sheriff’s expenses,
transhipment expenses for the same reasons stated above should not be treated as Sheriff's expenses to be
paid out from the sale proceeds. In the final analysis, such costs are, in principle, claims for

each of the contract of carriage against the vessel owners and/or thecharterers. (Emphasis
added.)

The English case of The Jogoo [1981] 1 WLR 1376 also provides that "in the event of a contract of carriage not being
completed by ship-owners the cargo-owners should pay for the removal of their own cargo and then claim against the
ship-owners for the damage suffered".

Comment

Malaysian law permits the discharge of cargo on board a ship that is under arrest when the cargo itself is not. The
discharge of the cargo will be at the expense of the intervener that asserts its rights over the cargo — namely, the cargo
interest. Applications of this nature are usually filed and heard on an urgent basis by way of a certificate of urgency.

For further information on this topic please contact Rajasingam Gothandapani at Shearn Delamore & Co by
telephone (+60 3 2027 2911) or email (rajasingam@shearndelamore.com). The Shearn Delamore & Co website can
be accessed at www.shearndelamore.com.

The materials contained on this website are for general information purposes only and are subject to the
disclaimer.

ILO is a premium online legal update service for major companies and law firms worldwide. In-house
corporate counsel and other users of legal services, as well as law firm partners, qualify for a free
subscription.
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